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llnitrii glairs (Er .trt of Apprais 

FOR THE SECOND CIRCUIT 

--f-- 

United States of America cx vel. Joseph Powell, 

Pc tit ion c r-A p pell a lit, 

against 

The Honorable J. Edwin LrVallee, Superintendent, 
Clinton Correctional Facility, Dannemora, New York, 

Respondent-A ppcllee. 


BRIEF FOR RESPONDENT 


Questions Presented 

1. Was petitioner’s arrest predicated on probable 
cause where an informer's tip and corroborative evidence 
obtained by police investigation established reasonable 
grounds for believing that petitioner was a participant in 
a narcotics mill operation? 

2. Was the unannounced entry into the premises by 
police officers justified where the mill operation in\ol\ed 
a large number of people, evidence was subject to imme¬ 
diate destruction and the risk to the personal safety of the 
police officers was considerable? 

Statement 

This is .mi appeal from an order of the United States 
District Court for the Southern District of New York, 
dated June (5, 1D74 (Bonv.al, J.), which denied petitioner’s 
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application for a writ of habeas corpus. T lie District 
Court granted petitioner leave to appeal in forma pau¬ 
peris and a certificate of probable cause. 

Facts 

Petitioner’s conviction arose out ot a police raid of an 
apartment in the Prolix on danuary 2.?, 1070 during which 
more than ten pounds of heroin were seized. Prior to 
trial, petitioner and bis codefendants moved to suppress 
the evidence seized on the ground that it had been ob¬ 
tained as a result of an unlawful search and seizure. On 
.June IS, 1070. Justice Brust granted the motion to sup¬ 
press the evidence. This order was reversed by the Appel¬ 
late Division. First Department on March Jo, 1071. 

A D 2d 177 (1971). The New York Court of Appeals 
affirmed. JO X V 2d 1124 (1072). On October 10, 1072 peti¬ 
tioner pleaded guilty to the crime of criminal possession 
of a dangerous drug in the first degree and was sentenced 
to a term of from S'to 25 years. 

In this federal habeas corpus application, petitioner 
again challenges the constitutionality of the seizure of 
heroin. 


The Hearing 

On January 23, 1070, the police raided apartment 311 
at 1S74 Poring Place in the Bronx, arrested petitioner 
and his co-defendants and seized more than ten pounds 
of heroin (Roche 3<i, 12S).* The investigation which cul¬ 
minated with these arrests had begun almost three months 
to-the-dny earlier with the receipt at Narcotics Division 
Headquarters of an anonymous telephone call on October 
24, 10(50 (Roche 37, 42; Strano 257). 

* deferences are to pages of the stenographic minutes of the 
hearing as reproduced in the Record on Appeal, subpoenaed for use 
by tli is Court. 





That unknown informant had given the police the names 
and addresses of four women, allegedly involved in the 
trafficking of narcotics, two of whom were said to he “mill 
operators”. All four were co-defendants of the petitioner. 
Those women were Naomi Bostick (also known as Chalky) 
and Hoverlv Massev (also known as Chalky >Jr.), both of 
800 Elsinore Place, apartment 2E, and Marcello Thomas 
and Bobbie Taylor, who both resided at apartment 6A, 
«)() West 104th Street (Roche 4(1; Strano 2f)7-258). 

With the receipt of this information Detectives Roche, 
Yolpe, and Strano and Patrolman Picciano, all of the 
Special Investigating Unit of the Narcotics Division of 
the New York City Police Department, commenced an in¬ 
vestigation at these locations (Roche 40; Strano 2nS). 

While in the vicinity of Slit! Elsinore Place that day. De¬ 
tective Roche was approached by an unknown male who 
apparently recognized him as being a police officer, and 
offered to help by providing information. That man stated 
that there were a couple of girls on the second floor of 800 
Elsinore Place that were selling junk (Roche 49-50; Strano 
2bS-2fi‘l). The officers then ascertained that Beverly Mas¬ 
sey and Naomi Bostick did live in apartment 2E, after 
which they continued to keep the location under observa¬ 
tion, and saw Beverly Massey enter and leave that apart¬ 
ment on several occasions (Roche 53). 

Again on October 2b, 27. and 28, 1909, the officers kept 
the premises 800 Elsinore Place and DO West 1 <>411 1 Street 
under surveillance and observed various females including 
the four suspects enter and leave the apartments (Roche 
53-54, 05, 157-159, 1(52-108). On October 27, 1909, Detective 
Roche checked the Bureau of Identification records on 
Naomi Bostick and Beverly Massey, and learned that both 
had been previously arrested and convicted for narcotic 
violations (Roche 54, 50, 04). 

On October 29, 1909, the surveillance of Naomi Bostick’s 
apartment finally produced results. That afternoon, Miss 
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Unstick was followed from Elsinore 1’lace to the vicinity 
of 173nl Street and Walton Avenue where she mot a man 
known to the police as Charles Harris. They both entered 
17(‘4 Walton Avenue and proceeded to apartment 3G. 1 he 
officers placed themselves in the third floor hallway of 
that building and sometime later observed Naomi Bostick 
open tli(> apartment door carrying 7d glassine envelopes ot 
heroin. Slie was immediately placed under arrest, and 
inside the apartment Detective' Roche saw various quanti¬ 
ties of white powder, cutting paraphernalia, glassine en¬ 
velope's, rubber lmnds and other items commonly used for 
the cutting and packaging of heroin for street distribu¬ 
tion (Roche 00-71, S4, 102-103; Strain) 2(‘>l-2(i2). Three 
other persons also present in the apartment were likewise 
arrested for their complicity in that “mill operation , 
including Charles Harris, the man Miss Bostick had met 
on Walton Avenue earlier that day, and more than a 
pound of heroin was seized (Roche 104; Strain) 

Following that arrest. Detectives Roche and Strano had 
a conversation in the station house with Charles Harris and 
Orasio Jackson, another participant in that “mill opera¬ 
tion”. Jackson stated they might not have been caught had 
the other girls—-lie of whom he mentioned as Beverly 
Massey—shown p because the operation would then not 
have taken so long (Strano 203). Jackson also asked if the 
police could giv- Naomi Bostick a break because she was 
merely a “mill girl", and the narcotics belonged to him 
(Roche 100; Strano 203). 

Narcotics officers again began to work on this investiga¬ 
tion on November 17. 1000. when they received word from 
Manhattan Homicide Detectives that Orasio Jackson had 
been shot in the head and his wife and daughter killed, 
apparently over a dispute involving narcotics^(Roche 100- 
107; Strano 204). Then, on January 5, 1970, Detective 
Strano spoke to one of his confidential informants to see 
if he could supply any information relative to the activi- 
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ties of Naomi Bostick or Beverly Massey (Strano 2(34-20;)). 
This informant had been used in the past on several in¬ 
vestigations and on one occasion had given information 
which led to the arrest of throe individuals for violation of 
the narcotics laws (Strano 203, 207-298, 301). This infor¬ 
mant stated that he believed these girls to be ones that fre¬ 
quented a bar on 110th Street and Fifth Avenue in Man¬ 
hattan, that they were known by the name of Chalky, and 
that they and their friends were in the habit of dressing 
in masculine attire' (Strano 203-200). Strano asked the in¬ 
formant to check further and the next day the informant 
identified their pictures and stated that they were active 
in “bag-ups” or “mills” (Strano 200). 

At this time the police reinstituted their surveillance 
of 80(3 Elsmere Place, apartment 2F, and continued it from 
January 3 until January 23, the day of the arrest (Roche 
108; Volpe 244-249; MeCrorie 334). During this period 
of time, the officers saw numerous females, either in the com¬ 
pany of Naomi Bostick or Beverly Massey, entering and 
leaving their apartment. Some of these persons were de¬ 
fendants in the pending case and were recognized by the 
officers on the morning of January 23, 1970, entering 1874 
Loring Place, among them Robbie Taylor, Mareelle Thomas 
and Mary Townsend (Roche 112-113, 179-180; Volpe 223, 
22(3; Strano 27(3, 280; MeCrorie 337). 

On January 14, 1970, Detective Strano again spoke to 
his informant and he stated that ‘“something was in tin' 
wind. The girls were getting ready’” (Strano 2(37). The 
next day the informant stated ‘“it might be going down 
* * * very possibly at 8(3(5 Elsmere’” (Strano 2(37). On 
January 1(3, 1970. the police waited in the vicinity of Els¬ 
mere Place from early in the morning until 6:00 P.M., when 
Strano again contacted his informant and was told ‘“It is 
off. 1 don’t know what happened but all the girls are out 
in the street’ ” (Strano 2(37). 

On January 20,1970, the informant again stated that they 
were ready, this time for a big operation, that there would 
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be a lot of girls involved and it would take a long time. 
He also said that the mill would not be in the usual location 
and lie would attempt to ascertain where it would be 
located (Strano 2(57). The next day. January 21. 1970, De¬ 
tective Strain) and Detective Hassell, another member of 
the team, followed Beverly Massey from Klsmere Place to 
the corner of Loring Place and Burnside Avenue, where 
she entered a building. That same evening, Strain) once 
more contacted his informant, who said: '“It is really hot. 
It is going. The girls are moving. They are all happy. 
They are going to make money' Strain) then asked what 
the informant knew about “Loring Place and Burnside . 
He hesitated momentarily then asked if that was a big 
corner building. Strain) said it was, to which the informant 
ste*>d: ‘“There is a girl that lives in there, they call 
'1 e.,s. but she has a lot of nicknames and she is involved 
in all kinds of games’” and her apartment has been used 
before by these same people. He also indicated he would 
attempt to come up with some more definite information 
(Strano 298-209). 

On January 22, 1970, Strano spoke to the informant 
for the last time, lie stated “ ‘Everything is go. They are 
all ready. It is going to be a big one. Be careful and good 
luck’". He also confirmed the address and apartment 
number once again [although at this stage of his testimony 
Detective Strano could not remember the exact apartment 
number mentioned by the informant, he did recall it to 
have been on the third floor, and the apartment actually 
raided was number oil (Roche 3(1; McCrovie 338)]. 

Detective McCrorie, prior to entering the premises on 
January 23,1970, ascertained, tnrough a name on the down¬ 
stairs doorbell of apartment 31 • and verification via the 
phone company, that the occupant of said apartment was 
one Tessie Truehart (McCrorie, 338-339) [A copy of the 
lease, which was received into evidence as People’s Exhibit 
20. however, shows the name of the tenant to be Terry L. 
Sutton (340)]. 
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Early the next morning, January 23, 1970, Narcotics 
Detectives took up positions in the vicinity of 8(it‘> Elsinore 
Place and 1874 Loring Place. Detectives Roche and 
Hassell stationed themselves at 8(i(i Elsmere Place (Roche 
10!)), while Detectives Yolpo, Ktrano, and McCrorie and 
Patrolman Picciano were making observations at Loring 
Place, Detective Volpe being the liaison between the teams 
at the two locations (Volpe 215-216; Strano 270, McC rorie 
323). At approximately 7:45 A.M. Detectives Strano and 
McCrorie, who were positioned across the street Irom 18*4 
Loring Place in an unmarked police truck, saw a female, 
later identified as the defendant, Ann Drown (Strano 2*3), 
enter the premises, and they took a photograph of that 
scene (People’s Exhibit 13 in evidence; Strano 270). 
Numerous other females were also seen entering the build¬ 
ing, some of whom—Mary Townsend, Marcello I homas and 
Robbie Taylor—were recognized as having been seen in the 
presence of Naomi Bostick and Beverly Massey on numer¬ 
ous previous occasions. Photographs were also taken of 
some of these people (People’s Exhibits 7, !), 10, 11, 13, 18, 
in evidence; Strano 276, 277-280; Roche 112-113, 170-180; 
McCrorie 337). 

At 8:00 A.M. Strano and McCrorie observed a Buick 
with New Jersey registration parked on the corner of Burn¬ 
side and Loring Place, and a male Negro, later identified 
as the defendant Joseph Powell, emerged from the driver’s 
side of the car and walked to the rear of that vehicle. He 
stood there for several minutes, looking up and down the 
street. Beverly Massey then came out of 1874 Loring Place 
and approached Powell. The two engaged in a short con¬ 
versation, looked around the street again, after which 
Powell opened the trunk of the car, and took out a suitcase, 
a cardboard box and a brown paper bag. They then carried 
these articles into 1874 Loring Place (Strano 271- 
272; McCrorie 322-323, 324-325, 328-329). Photographs 
(People’s Exhibits 12, 14, 15, 16, 17, 8 and 6 in evidence) 
also taken of these events, and both officers, based 
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upon their experience in the Narcotics Division of the 
New York City Police Department, and specifically their 
expertise in the manner of operation of narcotic ‘‘mills'’, 
testified that in their opinion the suitcase, hox and paper 
hay; contained narcotics and cutting paraphernalia, and 
that the girls seen entering the premises were there for the 
purpose of “bagging up", or mixing and packaging nar¬ 
cotics (Strain) 25(5-257, 288; McCrorie 323, 324, 327, 332; see 
also Roche 127). Specifically, Detective Strano stated that 
“as is usual in a mill case" the girls arrive first before the 
narcotics is delivered, and “when a man pulls up, lie was 
met In one girl who usually runs the mill” (Strano 288). 


Meanwhile, at Elsmere Place Detectives Roche and Has¬ 
sell were observing Naomi Dos tick leave her apartment 
with another female, subsequently identified as defendant 
Linda Ranson, and enter a taxicab (Roche l(i'.)-lll). Roche 
then placed a call to Patrolman Picciano to let him know 
that Hostiek was on her way, after which he and Hassell 
proceeded to Poring Place (Roche 111). Detective Yolpe, 
who was in radio communication with Strano and Mc¬ 
Crorie, passed on this message (Yolpe 217), and was also 
informed that Strano had observed females in masculine 
dross enter the building, and it looked like “‘it is going 
off'" (Yolpe 21(5-217). Upon arriving at the location, 
Roche was told by Strano that some of the girls had al¬ 
ready entered and “ ‘The mill is going’ ’’ (Roche 115). From 
!>:<»(> A.M. until approximately 10:30 A.M. Roche, along 
with Strano and McCrorie, observed several females enter 
1874 Poring Place, and as indicated earlier, recognized 
some of them from previous surveillance on the case 
(Roche 112-113, 170-180). 

At this time. Detective McCrorie entered the building 
to take a look at the door in order to determine how diffi¬ 
cult it would be to break (McCrorie 335; Strano 281-282; 
see also People’s Exhibit 4!) in evidence) While at the 
door. McCrorie heard numerous female voices inside the 
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apartment after which he proceeded to the roof to check 
that door and was informed by radio that two more girls 
had just entered the premises (Strano 283; McCrorie 335- 
33(i). McCrorie then took up a position a half landing 
above apartment 3II and observed two female defendants 
—Mary Townsend, whom McCrorie recognized hut whose 
name he did not know at that time, and defendant Denilda 
Frank-—approach the apartment and knock on the door. 
One of them identified herself as “Mary” and, after a 
rattling of chains and unlocking of doors, they entered 
apartment 311 (McCrorie 33(1-337). McCrorie then went 
back to tlie truck and informed Strano that “‘the place is 
loaded, sounds like it’s going right now’” (Strano 285). 

At approximately 10:30 A.M. Naomi Bostick was seen 
entering the premises carrying two shopping bags of food 
(Roche 114). 

At approximately 12:30 l’.M., McCrorie again entered 
1874 Coring Place, this time with his brother officers, and 
while they proceeded up tin* left staircase, McCrorie went 
to tilt 1 right, and proceeded to the roof where he opened 
the door to let his fellow officers in. As he passed by apart¬ 
ment 311 he heard someone say “ ‘Hey Chalky’ ” (McCrorie 
341). After unlocking the roof door for his brother of¬ 
ficers, they proceeded to apartment 5H to observe the lay¬ 
out of the apartment (McCrorie 341; Roche llfi). His 
brother officers then proceeded back to the roof in order to 
come down tin* fire escape, and McCrorie went downstairs. 
As he passed by apartment 311, he heard a voice inside 
say “ ‘Hey Beverly, is the food ready?”’ (McCrorie 341). 

1 inally, at 1:00 P.M., Roche, Strano, Volpe, and Picciano 
proceeded down tin* fin 1 escape to the bedroom window of 
apartment 3H, while McCrorie, Hassell and Sergeant 
Stefans waited in the hallway. The four officers entered 
through the bedroom, weapons in hand, and in the living 
room saw the female defendants seated around a table on 
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which was a quantity of white powder (Roche llfi-123; 
Volpe 218-222). The two male defendants were standing 
at the far end of the table mixing quantities of white 
powder (Roche 125; Volpe 221). Piles of white powder 
were situated in front of the females, and this powder was 
being put into glassine envelopes, which were in turn being 
sealed with scotch tape and in all, some fifteen thousand 
glassine envelopes were seized (Roche 123-12<). In short, 
these defendants were found actively engaged in the opera¬ 
tion of a narcotics mill, in which some ten pounds of heroin 
were being mixed and bagged for street distribution (Roche 
127-128: Volpe 222; Strano 288). 

Opinion Below 

After an extensive review of the evidence at the state 
court hearing, the District Court concluded that the com¬ 
bination of the informer's tip and tin* corroborative evi¬ 
dence obtained by police investigation was sufficient to 
establish probable cause to arrest the petitioner. 

The District Court observed that during the course oi 
a three month investigation, the officers had been told by 
at least three different sources that Massey and Bostick 
wen* active in narcotics traffic. Both had arrest and con¬ 
viction records for narcotics violation and during the 
course of the three month investigation. Bostick was ar¬ 
rested after emerging from an apartment in possession 
of heroin filled glassine envelopes. 

(In January 5, 11)70. Officer Strano asked a confidential 
informant to assist him in the investigation, lie was 
informed that both Massey and Bostick used the nickname 
Chalky, that they and their friends dressed in men’s 
clothi-'g and that Massey and Bostick were active in mills. 
The irmant recognized the Boring Place address and 
state , ,:at a girl named Tess lived there. On January 22, 
the informant stated that mill would start early on Janu- 
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ary 23, 1070 in apartment 311 at Poring Place. Police 
investigation revealed that Tessie Trueheart was the occu¬ 
pant of apartment 311. 

The informant’s tip was additionally corroborated by 
police investigation on the morning of January 23 at the 
time and place stated by the informant. Petitioner arrived 
about S A.M., emerged from his car, walked to its rear 
and stood there suspiciously looking up and down the 
street. Massey emerged from Poring Place and after both 
she and the petitioner looked around, petitioner opened the 
trunk of the car, took out a cardboard box, a paper bag 
and a valise. These items were carried into 1S74 Poring 
Place. Significantly, during the next few hours, numerous 
women, some of whom were known to the police as asso¬ 
ciates of Massey and Bostick and some of whom were 
in men’s clothing entered 1K74 Poring Place. Bostick also 
arrived. Prior to entry, the police overheard a lot of 
female voices in the apartment and the nickname Chalky 
and the name Beverley. These events corroborated the 
tip and together with the tip were sufficient to establish 
probable cause for believing a narcotics mill was operating 
in apartment 311 at Poring Place on January 23, 1!>70. 

The District Court further concluded that the unan¬ 
nounced entry of the police into apartment 311 was justi- 
lied by the exigent circumstances and that the officers did 
not violate petitioner’s rights under the Fourth Amend¬ 
ment. The Court observed that the police were presented 
with a situation involving a large number of people, the 
possibility of destruction of evidence and considerable 
risk to their personal safety. 


* 



ARGUMENT 

The police had probable cause to arrest petitioner, 
properly entered apartment 3H at 1874 Loring Ave¬ 
nue, and const.tutionally seized evidence therein.* 

The ini 11 litt*s of the hearing clearly establish that the 
search ami petitioner’s arrest were constitutionally \alid. 
I’lie seizure challenged herein was tin* culmination ot a 
three mouth investigation which had begun with the re¬ 
ceipt at Narcotics Headquarters of an anonymous tele 
phone call regarding the alleged activities ot lour women. 
During the course ol this investigation, which locused on 
an apartment at S(i(i Klsmcre Place, four women were ar- 
l'es.ed, Naomi llostick. Ileverly Massey. Mar(*elle 1 homas, 
and Kohhie Taylor, all petitioner’s codefendants, for a nar¬ 
cotics mill operation on Walton Avenue in the l>ionx. 

Subsequently, on .January o, 1!the surveillance ol 
the Klsmcre Place apartment was reinstated. As the same 
time. Detective Strano contacted one ol his confidential in¬ 
formants for help in obtaining additional information 
regarding illicit activities of the individuals who frequented 
this apartment. Such help was given when on .Januaiy -K 
11)70, alter Deverly Massey was followed to a building on 
the corner of l.oriug Place and P.urnside Avenue, the in¬ 
formant stated that apartment oil in that building, occu¬ 
pied by a gd'l named Tessie. bad been used before as a site 
lor the cutting and packaging of heroin. On the tallowing 
day Detective Strano was informed that the apartment 

* The District Pourt relying on J’.S. rx rcl. Xewsome v. Mnl- 
colm, 4‘fJ F. 2d 110H (2d Fir. ID74). held that petitioner was not 
precluded from raising die seizure of evidence by way of federal 
habeas corpus. This issue is now before the Pnited States Supreme 
Court, 1,<fhuH'itz v. Xnrxmnc, 7Tlf>27, and will be argued shortly. 
It is respondent's position here, as set forth in the District Court, 
that petitioner, by his plea of guilty, waived his challenge to the 
constitutionality of the seizure. 






would in fact be used early next morning for a large scale 
narcotics packaging operation. 

At that, Detective Strano obtained a search warrant for 
that apartment, and early on January 2.1, 1970, the officers 
proceeded to that location to execute the warrant. I pon 
arrival they began to observe numerous females entering 
the building, including Marcello Thomas, Robbie 1 ayloi and 
one Man Townsend, whom the police had seen during the 
surveillance of Elsinore Place. Photographs were taken of 
the arrival of some of those girls, all defendants m this 
case. Prior to eiitr it was determined that these girls 
had proceeded to apart...cut dll, and independent investi¬ 
gation verified the occupant to be one Tessie Truehart. 
Later in the morning Miss l’ostick was also seen enteiing 
the building. 

At one point Beverly Massey was observed leaving the 
building and meeting the defendant Joseph Powell in the 
street. The two looked furtively up and down the street 
for several minutes, and then carried a suitcase, cardboard 
box and paper bag from the trunk of Powell’s car to the 
building. Shortly thereafter, the police entered the apart¬ 
ment through a bedroom window, arrested the defendants 
and seized the contraband. 


Based on the cumulative effect of the informant s tip, 
the reputation of the individuals involved and the activities 
just prior to the arrests, the police had ample probable 
cause to search apartment 311 and arrest the occupant^ 
including the petitioner. U.S. v. Canieso, 470 F. 2d 12- 
(2d Cir. 1072): U.S. v. Manning, 448 F. 2d 9.12 (2d t ir. 
1971) (on rehearing en Banc). All that is constitutionally 
required is that the detectives themselves know enough 
from their own surveillance and corroboration of sus¬ 
picious facts to show that there is a real likelihood of a 
factual basis for an informant’s information, and even d a 
tii) standing alone is insufficient to validate a search, such 
failure does not remove the tip altogether from con- 
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sideration hut simply means that other corroborative detail 
will be necessary to constitute probable cause. I ..S’, v. 
('attHso, supra, at 1231. 

% 

Here the police knew Naomi Bostick and Beverly Massey 
to be “mill girls" prior to the receipt of any information 
from the informant, and had followed Beverly Massey, a 
prime suspect in the three-month investigation, to the 
apartment house in which the informant said the operation 
would be conducted. At the time specified by the inform¬ 
ant, other girls began arriving at this new location, includ¬ 
ing two other suspected “mill girls"—Marcelle Thomas 
and Bobbie Taylor. Additionally, Mary Townsend, who 
had been previously seen in the company of Naomi Bostick, 
was seen entering the very apartment named by the in¬ 
formant, and the names “Chalky" and “Beverly" were both 
heard emanating from that apartment. Moreover, the 
name of the tenant of that apartment as given by the in¬ 
formant was verified prior to entry. Naomi Bostick, as 
well, was later seen entering the building, thus accounting 
for all the main suspects. 

This unusual activity of known and suspected narcotic 
violators early on a Friday morning in an apartment owned 
or occupied by none of them, is suspicious enough in and 
of itself, but when combined with prior information that 
precisely such activity would take place, and for the sole 
purpose of mixing and “bagging" narcotics, it surely ripens 
into probable cause to believe that such an illicit enterprise 
was in fact being conducted. Add to this the arrival at the 
suspect apartment of other females in masculine dress— 
the informant had previously indicated Miss Bostick's 
cohorts were in the habit of wearing masculine dress 
(Strano 2(>3-2G(i)—and the suspected mill appears to be 
more of a certainty. Indeed, the ollicers at the scene were 
subjectively positive that the mill was in operation long 
before the actual entry into the apartment (Volpe 21G-217: 
Boche 113; Strano 283). 
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Lastly, but perhaps most importantly, is the arrival of 
Joseph Powell. These police officers, trained experts in 
the field of narcotics, knew that, as is usual in mill opera¬ 
tions of this suspected size, the narcotics are delivered to 
the location at the time it is to be cut, and not before 
(Strano 288). Beverly Massey, following the usual pat¬ 
tern, met Powell in the street and together they carried the 
contraband into the building. Powell’s suspicious activity 
in looking up and down the street prior to Massey’s arrival 
as well as afterward, added strength to the officer’s belief 
that lie was the courier. Finally, the entry into the trunk 
of the car only after a second furtive observation of the 
scene indicated such a move was safe, and the removal of 
the suitcase, box and paper bag, reasonably confirmed, in 
these officers’ minds, that the expected delivery was then 
taking place. 

At this stage, and certainly after subsequent observa¬ 
tions confirmed the arrival of Bostick and others into 
apartment 3H, the police could not have been more certain 
of the activity being carried on in that apartment, had 
they actually seen narcotics in that suitcase. There can be 
no doubt that this observation of activities following the 
clasic pattern of a well-organized narcotics mill operation, 
complete with known “mill girls’’, suspected “mill girls 
and others who probably were “mill girls”, which verified 
to the letter prior information that just such an activity 
would be taking place, constituted probable cause for the 
arrest of such participants. In other words, having verified 
everything the informant said except the existence of the 
contraband, it was reasonable for the police to believe that 
that information was likewise accurate Draper v. I nited 
Stales, 338 f'.S. 307 (1030); United States v. Acosta, 411 
F. 2d (527 (3th Fir. 1000); Smith v. United States, 383 F. 
2d 34 (3th Fir. 1007); United States v. Irby, 304 F. 2d 280 
(4th Fir. 1002), cert. den. 373 F.S. 058 (1003); Sabbath v. 
United States, 380 F. 2d 108 (0th Fir. 1007), cert. den. 
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389 r.S. 1003 (1967); Jones v. United States, 271 F. 2d 
4! 14 (D.C. Cir. 1!*.')!)), cert. den. 302 F.S. 944 (1959); 
Badgers v. United States, 267 F. 2d 79 (9th Cir. 1959). 

In tin* instant rase, tin- only probable and reasonable in¬ 
ference to be drawn under all the circumstances mentioned 
above is that the individuals present that morning were 
there to engage in the illegal activity ol cutting ami pack¬ 
aging heroin. I .S. x. .1 lunnintj, supra. 999. As such, tin* 
police had every right to enter that apartment in order to 
effect uate the arrest of these defendants. 

Alternatively, the arrests herein and ensuing search 
could have boon predicated on the inlormant s tip alone. It 
is well established in this Circuit that an informant is re¬ 
liable if he furnishes information that checks out irrespec¬ 
tive of whether his tips have led to past convictions. ! .S. 
v. Commission, 429 F. 2d 834 (2d Cir. 1970). 

In order to demonstrate probable cause for an arrest on 
the basis of information received from an anonymous in¬ 
formant alone, some of the underlying circumstances from 
which the officer concluded that the informer was credible 
or his information reliable and some ol the underiving 
circumstances from which the informant drew his conclu¬ 
sion as to the guilt of the defendant must be presented. 
Aguilar v. Texas, 378 F.S. 108. 114 (1964); Spin,Hi v. 
United States, 393 F.S. 410 (1969). In so presenting “some 
of the underlying circumstances from which the in¬ 
former’s credibility or reliability is concluded, it is not 
necessary to prove that reliability by any given, familiar 
or convenient standard. 

In the case at bar, the informant had previously given 
information on one occasion leading to the arrest ol three 
individuals, and had otherwise been used by Detective 
Strain) during the course ot other investigations (Strain) 
265, 297-298, 301). While Detective Strain) did not indicate 
whether his information in those cases had been reliable, 
a common-sense reading of the affidavit and ol the hearing 
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minutes [see c.tj., United Slates v. 1 cntresca, 380 1 .S. 102 
(10(55)] indicates that such was in fact so, for why else 
would Strano have approached him for information in this 
case. Moreover, the fact that Strano lirst asked the in¬ 
formant for help obviates the possibility that the informa¬ 
tion was given to that officer merely out of spite, vengeance 
or hatred of the suspects, and thus adds to its truthfulness. 

The reliability of the informant is demonstrated by the 
fact that all of the preliminary information given prior to 
January 22, 11)70, was substantiated by the police officers 
own knowledge of the suspects. Thus the informant s 
statement that the nicknames of Massey and Bostick were 
“Chalky”, his knowledge of their address—8G6 Elsmere 
Place—and his characterization of them as “mill girls" 
(Strano, 2G5-26G, 2G7) were all consistent with Strano’s 
previous information, again indicating the trustworthiness 
of both the informant and his information. 

Here the informant gave the exact location of the mill 
—apartment 311—together with tin' name of the tenant of 
that apartment, and the time the mill was to begin opera¬ 
tion (Strano, 2GS-2GD). Additionally, this information was 
relative to an apartment not occupied or usually used by 
the defendants. Certainly, this is the type of detailed in¬ 
formation contemplated by the Court in Spinclli v. I nited 
States, supra, when it said: 

In the absence of a statement detailing the manner in 
which tin information was gathered, it is especially 
important that the tip describe the accused’s criminal 
activity in sufficient detail that the magistrate may 
know that lie is relying on something more substantial 
than a casual rumor circulating in the underworld or 
an accusation based merely on an individual’s general 
reputation [Id. at 41GJ. 

This information must have been obtained by the in¬ 
formant in a reliable way, for it is not the type of report 
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that could “easily have been obtained from an olthand re- 
Mark heard at a neighborhood bar" | Id. at 417 |. Someone 
contemplating the cutting and packaging ol ten pounds ot 
heroin would not allow the details ol his proposed venture 
to be known to any but the closest of confederates or co- 
conspirators. It is thus obvious that tin* information im¬ 
parted to Detective Strano was reliable, oven before those 
details were independently verified by the police. 

'I’he detail provided here is not unlike that in Draper v. 
United States, 358 l.S. 307 (lObil), cited by the Spin ell i 
Court as an example of the type of detail it would like. 
There the informant, who had been used by the police tor 
six months as a paid informant, and who had give] in¬ 
formation “from time to time". Draper v. I nited States, 
supra, at 30!), stated that the defendant would be return¬ 
ing to Denver from Chicago by train on one ot two morn¬ 
ings, dressed in a specified manner, carrying a briet case 
and three ounces of heroin. There, as here, the details ot 
tie* information set it apart from the category ot rumor 
and could lead a magistrate to "reasonably infer that the 
informant had gained his information in a reliable way , 
Spinelli v. I ailed States, supra, at 417. 

Similarly, in United States v. Acarino, 40S F. 3d 512 
(2d Cir. ldlid), cert, den., 305 l .S. 0(11 (l!Hid), that Court 
held that an informant’s tip that the defendant would make 
a delivery of heroin at a specified time and place and to a 
specified person was specific enough to take the tip out of 
the category of rumor | Id. at 514], Moreover, the Court 
was also of the opinion that the informant's statement of 
‘ personal" knowledge of the prepared delivery added to 
the conclusion that his information had been obtained in a 
reliable manner. Acarino is thus practically on all fours 
with the instant case, where the informant stated a mill 
operation would he conducted by Naomi Do. tick. Beverly 
.Massey and others, at a specified apartment, owned by a 
specified person, at a specified time. 
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In sum, the police had probable cause to arrest the de¬ 
fendants. Moreover, as the District Court held, at the 
time of the entry into apartment 311, the police were faced 
with a situation involving a large number of people, the 
possibility of a loss of evidence, and risk to their personal 
safety. Thus the unannounced entry into the apartment 
was justified given the exigencies of the situation. Ker v. 
California. 374 U.S. 23 (1963). 


CONCLUSION 

The order of the District Court should be affirmed. 
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